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Goals

= Open discussion about miscellaneous 1deas
= Once you are sued, you have lost
= Tips designed to avoid ending up 1n court

= Avoid creating situations that will interest
plaintiffs’ lawyers

= Designed to increase chance you will win

= Create facts for the “litigation bag”
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EXPERIENCE SMALL
FIRM ATTENTION AND VALUE.

Skilled advocacy in employment law, civil and
business litigation.
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Whitney Law Group provides a wide variety of employment law related services to employers, including day-to-day compliance counseling and defense of employee claims before state

and federal agencies and courts. Mark also helps companies prepare and implement a broad range of employment-related contracts, including drafting, negotiation, and litigating disputes
arising under contracts.

WLG has substantial experience in the area of post-employment restrictive covenants. Mark assists companies in the design and implementation of noncompete and other restrictive
covenant programs. When disputes arise, Mark has litigated numerous cases involving restrictive covenant breaches.

Additional Employment Law For Companies Services

+ Representation in Courts and Agencies

* Non-competes and Restrictive Covenants

¢ Drafting and Negotiation of Employment-Related Contracts
¢ Compliance Advice and H.R. Consulting Services
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EMPLOYMENT LAW FOR INDIVIDUALS
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Mark Whitney has more than 24 years of experience representing employers and insurance companies. At WLG, Mark is able to utilize his extensive defense experience to represent
individuals.

Employment Law for Individuals Services

Discrimination & Harassment Claims
« Non-compete Agreements / Restrictive Covenants

Executive Advocacy
Contracts

Severance Package Evaluation/Negotiation
+ \Wage & Hour
Layoffs / WARN Act
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Litigation Realities

= ER loses control of situation
= Claims can be filed without regard to merit
= Against companies and individuals

= ERs have to defend non-meritorious claims the
same as those with real merit

= Litigation 1s costly, both in terms of dollars and
time
= [t costs a lot to win
= Generally cannot recover counsel fees
= Litigation is risky — even 1f you do everything
right, no guarantees
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Why Do EEs Seek a Lawyer?

= They feel treated with disrespect or unfairly
= Very difficult decision for many (“I can’t
believe I'm calling”)
= Different treatment for same offense
= Humiliation or surprise performance feedback

= Difficult employment situations
= Personal dislike for supervisor
= “nickel and diming”

= Often not about money

= Always remember the “Golden Rule” . _
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Post COVID Verdicts and

Settlements

= 12/21 - $1.7 Mil. verdict for race
discrimination; jury found against P on main
claim but found for P on retaliation

= 1/22 - $750k settlement Sharon teacher race
claim

= 1/22 - $137 Mil. verdict against Tesla race
harassment

= 1/22 - $450k settlement against MA courts sex
harassment
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Unpredictability Is
Entirely Predictable

= Does the judge have experience with this
area of the law?

= Will jurors think the way you anticipate
based on generalizations you make?

= Will witnesses say what you expect?

* What will go on 1n the jury room (other than

discussing how quickly they can get out of
there)?
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Jurors: Who Are They And
What Are They Thinking??

= Jury selection 1s a fast-moving crapshoot

= Jurors care about fairness more than
discrimination and/or the law

= Jurors are regular people — they’re more
likely to find for whichever witness or
party they like best
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Universal truth #1

Juries don’t like you.

| ———cesmE
A WHITNEY
LAW GROUP, Lic




Universal truth #2

If you don’t write it
down, it did not
happen.
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Universal truth #3

Oral testimony won't
sway the jury.
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Universal truth #4

It is up to the
employer to
determine whether
its documents help
or hurt.
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Universal truth #5

It will be at least 1

and likely 2-3 years

before the issue is
finally resolved.
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Universal truth #6

Your key witnesses
are going to leave.
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Universal truth #7

Memories fade
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Universal truth #8

Stories expand over
time.
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Universal truth #9

Juries expect a “just
cause” standard.
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Mental Health

= Emotional distress 1s real

= COVID has increased mental health 1ssues
across society

= Employers can exacerbate preexisting
conditions
= This 1s where bullying can come 1n to focus

= Bullying 1s not illegal, but 1t can severely impact
someone with anxiety or depression
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Documentation -- Why Is
documentation so important?

= Promotes consistency.

=  Minimize risk that employee will sue 1f
company takes adverse action.

=  Minimize the risk that a lawyer will take the
employee’s case.

=  Minimize risk that the employee will WIN 1f
he sues.

=  Minimize YOUR OWN personal liability!!!
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Documentation Themes

= Always consider your audience

= Likely readers of documents
= EE
* Friends
= Lawyer
= Agency intake rep
= Want your documents to have tone and content

that tells the reader — “we care about our EE
and the law, and we embrace compliance™
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Notes

= Have a method for taking and preserving notes
= If you write them, keep the handwritten pages

= Always note the date and time, other key aspects
of the note subject (e.g., attendees, atmosphere,
etc.)
= Ask for interviewee review of notes and initials
= “I reviewed and had an opportunity to modify”
= Don’t annotate conclusions
= Annotate observations and facts
= Let the reader of notes draw conclusions
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Involving Lawyers Early

* Penny wise vs. pound foolish
= Give lawyers a chance to help create facts
= Use retainers

= avoid worrying about cost
= Focus on result

= Protect key decision-making communications
from disclosure

* Luxury — have lawyers edit and manage early
written communications

= Early use of lawyers 1s training for you!
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Hiring
= Lack of centralized control 1s highly risky
= Untrained interviewers

= Inconsistent documentation
= (Good idea to

= Keep interviews focused on job description
= Have a set list of pointed questions that all are asked
= Train interviewers about prohibited topics

= State on application that any offers, 1f made, will come
in writing from HR (no verbal offers)
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Use Offer Letters

= Create a template with key consistent points
= At-will. Not a contract.

= List contingencies — drug test, background
check, signing of key contracts

= Attach key contracts (required by law now 1n
Mass and NH)

= Don’t reference periods of time (annual salary)
= Avoid words like “permanent”
= Don’t let managers draft these
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Key Point about Ambiguities

= Vital to understand key legal concept

= Ambiguities in writings are construed against
the drafter
= Offer letters
= Noncompetes
* Commission plans
= Etc.
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Don’t Fear the EE Complaint

" Set up company systems to encourage EE
complaints

* Internal complaints are ER’s best friend
* You want the chance to resolve situations
without outside interference
= Opportunity to
= Create loyalty
= Protect company
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Investigations

= Know when to investigate
= Complaints are not always clear
= Not always from complaining party
= Be prompt
= Consider investigator selection
= Especially in small companies
= Beware of communications with investigator
= Be mindful of retaliation (key time)

= The report will be exhibit “A” at trial
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Investigations (cont.)

= Remember the EE

= Many ERs fail to keep CP advised of investigation status,
check 1n after

= Be mindful of EE’s views, fears, feelings
= Manage EE expectations
= They don’t get to pick result — but most think that they can
= Takes steps to keep EEs from “stewing”
= Periodic follow-up is vital
* When 1n doubt, don’t impact the Victim
= If you do, get it in clear writing
= No pressure, etc.
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(investigations)

= Handle results of investigation

= Inappropriate conduct
= Take remedial action
= Correct its effects on CP
= Follow-up

= Results unclear??
= Preventative measures; training; monitoring
= Advise the CP that investigation 1s done

= CP not necessarily entitled to know specific action
= OK to tell that action taken

= Periodic follow-up
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Embrace Legal Duties

= Difficult situations with EEs who know the
law better than you?

= Embrace legal duties
= Comply openly and in great detail
= Often can force a result

= You don’t know when EE 1s represented

= Often have attorney coaching in the background
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Err on Side of Giving EE More

Chances to Fail

= ER diligence can often take advantage of EE’s
tendency to fail
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Give EEs Opportunity to Tell
Story in Writing
= EE writings can be powerful tools
= They provide a contemporaneous story

= Less ambiguous, provide opportunity for
follow-up

= Box in EE to story — avoids later expansion

= (Give EE chances to present written summaries
= In PIPs

* During investigations
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Don’t Forget About Your Own

Documents!

= Review personnel files before making
decisions

= Are there agreements that control situations?

= Keep documents in mind before making
decisions

= Create mechanism to ensure key docs are
signed and returned

= Avoid the “passive” non-signer
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Be Wary of Never sign documents created
Documents oy EEs

Created by
Others

e PDFs can be converted to MS Word and
edited

e EEs regularly sign contracts with
handwritten notations
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Avoiding
Retaliation

Use email and
Outlook to help
with follow-up

Many ERs forget
this part of the

equation

e |f they never do —it is evidence
e If they do — you have their
story in writing
A
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Documenting Performance

me]  Documenting Performance

e Start with Job Description

Written Discipline Policy

Explain Your Expectations In Performance Plan
Consistency

Regular Feedback

Document Performance with Care

Progressive Discipline Policy

e Fair Warning

e Written

e Flexible
e Follow Written Own Rules
* Proportionality

© Whitney Law Group LLC
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Managing employee
performance

Good vehicle to force communication

Reviews are not required by law,
but are highly recommended

Use to reinforce good performance

Use to correct unsatisfactory performance

Use written warnings and “PIPs”

If EE does not improve, document can support termination
decision if later challenged

Base % of managers’ compensation on reviewing effectiveness
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PIPs Need to be “Real”

= PIPs are great, but they need to be tools to fix
broken EEs

= Not open means to an end

= Want perception of EE ranks that PIPs are not
a death sentence

= Managers need to understand that EEs can survive
PIPs

= Less costly to fix a broken EE than to hire and
train new one
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The Right Way To Conduct

Performance Reviews
* Conduct them regularly

= Use a standard form and fill 1t in accurately

* Train managers how to prepare and administer reviews

= Don’t sugar coat problems!!!

= Be careful, honest and constructive

= Focus on objective, factual, and job-related considerations
= Focus on attaining results and job-related behaviors

= Avoid personality characteristics or traits

= “bad attitude” “go getter” “bad judgment” vs. specific examples
supporting those conclusions

= List the EE’s strengths and areas for improvement
= Avoid overly favorable reviews for average performers
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= Set goals and expectations with EE
= Allow the EE to ask questions and provide input

= The form should provide space for the EE to
comment

= EE should sign the form
= Have second manager attend sensitive reviews

= At negative reviews, include a written action plan for
improvement

= Audit results by decisionmakers
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When discipline becomes necessary

Review Personnel File
= Assess EE History

Consult Law To Assess Liability
Review Progressive Discipline Policy
Be Consistent

Document
= Even if Verbal Warning
= Assure Account of Events Preserved
Discipline documents are always used as exhibits in

lawsuits — 1t’s up to you whether the ER can rely
upon 1t or the EE can use 1t against the company!

R
WHITNEY

LAW GROUP, LLC

© Whitney Law Group LLC



Tips for effective discipline

= Know your policies = Consider EE’s work
= Follow your policies history, tenure,
= Fair warning disciplinary record
= Avoid “surprises” = Consider applicable
= Tell the truth laws
" Review personnel file = “Just cause” standard

before taking action

= Consider similarly Document every step of

situated EEs process
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Review personnel file

= Before taking action, check the file

= Don’t want to overlook any 1ssues contained 1n the
file

* Prior complaints

= Help to ensure that punishment fits crime
* EE was warned
= Discipline 1s consistent (policy and history)
* Truth told
* Full documentation

= Mass. has personnel records statute

= Have to provide documents “placed” in the file to EE
within 10 days
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Employee History with Company

= Relevant and important consideration

= Lifetime EEs have greater stake in company

= Important to appreciate this feeling and 1ts
potential impact on reaction to disciplinary
measures

= Releases/severance agreements may be
appropriate
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Handle terminations thoughtfully

Consider whether the termination poses undue risks (bias,
attendance, disability, other options?)
Plan ahead of termination meeting
= Plan timing of termination
Think about what you are going to say
Who should attend meeting
Anticipate what the EE may say or ask
Put appropriate people on notice (building security; I'T manager; etc.)
Give accurate reasons for termination; give all reasons

Overcome natural reluctance to reveal issues about performance,
etc. — lack of candor will hurt Co. later

Consider EE’s manner of exit / security 1ssues?
= Avoid the “perp” walk
Release? Severance agreement?

Termination letter? (NO)
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